
on tb.e pending assignment application. Turro is directed t8 ad\lse us wi.thin 10 days of receipt
of Ll-lls Memorandum Opinion and Order what steps he \\i.11 UI1dertake to effect compliance with
L.~at rule.

~~-
lv1ass Media Bureau
Federal Comrmmicarions Commission

OOOn.1~
'-J
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BERNA":> KCTEEN'
,~AN Y NAFTALIN

AR~HU" 8 GOODKIND

GEORGE: ~ WHEELER

MARGOT SMILEY HUMFHREY

PETER M. CONNOLL~

CHARLES R. NAF"TALIN

GREGORY C STAFLE
R EOWARO FRICE

• SLNIOR COUNsel

LAW OFFICES

KOTEEN & NAF"TALIN, L.L.P
1150 CONNECTICUT AvtNUe:

WASHINGTON. D.C. 20036

September 2, 1997

'EL.EP'"ONE

:2021 467·5700

TELECOPY

:202' 467·!5915

Hand Delivered

Alan E. Aronowitz
Suzan B. Friedman
Hearing Branch
Enforcement Division
Federal Communications Commission
2025 M Street, N.W., Rooms 7212 and 8210
Washington, DC 20554

Dear Suzan and Alan:

I realized over the holiday weekend that I forgot to serve copies of the enclosed Option and
Amendment of Asset Purchase Agreement among the parties to 1vfM Docket No. 97-122. I
rectify that oversight by this distribution.

Best regards.

Sincerely,

~
Charles R. Naftalin

Enclosures
cc(w/enc.): The Honorable Arthur L Steinberg (by hand delivery)

James P. Riley, Esq. (by mail)
Richard A. Helmick, Esq. (by mail)



SER,...AFI: KC7E:EN'
A. ... AN '( NA:"'TA ... iN

PTHUFI S GOODKIND

::lFlGE v WHE:E~E!'l

MAFlGC~ SMIL.EY HUMFHFlEY

IOETEFl M. CONNOL.L.Y

CHAFlL.ES R NAF"TALIN

GFlEGOFlY C. STAP\.E

Fl. EDWAFlD PFlICE

, SENIOR C OUNSE~

L ....W OFFICES

KOTEEN & NAF'TALIN. L.L.P
1150 CONNECTICUT A\/ENUE:

WASHINGTON. D.C. 20036

August 29, 1997

IZCZ' 467·!57CC

iZCZ' 4S7·!i9i!5

Hand Delivered

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: W276AQ, Fort Lee, New Jersey, W232AL, Pomona, New York;
File Nos. BRFT-970129YC. BRfT-97Q129YD

Dear Mr. Caton:

Transmitted herewith, on behalf of Gerard A. Turro, are three copies of the Option and
Amendment of Asset Purchase Agreement, executed July 29, 1997, in connection with the Asset
Purchase Agreement before the Commission in the above-referenced application for the
assignment of the licenses ofW276AQ, FOr! Lee, New Jersey, and W232AL, Pomona, New
York, from Mr. Turro to Press Broadcasting Company, Inc. The undersigned prepared this filing
yesterday and accidently did not submit it to the Commission. We regret any inconvenience.

In the event there are any questions concerning this matter, please communicate with this office.

Very truly yours,

~Y1zt :>

Charles R. Naftalin

Enclosures
cc(w/enc.): Harry F. Cole, Esq.



This Option and Amendme~t of Asset rur=~ase Agreemer.t

----<nAmendment W
) is dated )J\~k5 , :997, by and bctwee~ ?~ess

()

Eroadcast:'::.g Compar~:::. Inc., a New Jersey ccrpo~at:"o::. ("3uye=") and

Gerard A. ':"urro, ~ New Je:-£ey :resident ("Seller").

PRE MrS E S

A. Buyer an.d Seller have ente:-ed into an Asset Purchase

Agreement as of Septe~er 6, 19~6. pursuant to which Seller has agreed

to sell to Buyer, on terms and conditions set forth in the Asset

Purchase Agreement. all of Seller'£ assets used or useful in the

operation of either or both of Seller's PM T~an£lato:r Stations W276AQ.

Fort Lee. New ~e:rsey and W232AL, Pomona, New York (collectively. -the

Stations"). Unless otherwiee expressly provided, capitalized terms

herein shall have the same meaning as eet forth in the Asset Purchase

Agreement.

B. p~ragraph 11.5 of the Asse~ Purchase Agreement providee th~:

Lhe te~s or ~he Asset Purchase Agreement may not be amended,

supplem~ted or modified except by wri~~an agreement of the parties.

C. Paragraph 9.1(0) of the Asse~ Purchase Agreement provides

tnat eithe~ party may terminate the Asset Purchase Agreement if a

Final Order ~ranting the Assignmen~ Application has not been issued

within Twelve (12) Months of the date (~J Sepeember ~. 1996) on

which the Assignment Application was filed with the Federal

Communications Commission ("PCC").

D. Applicacions filed by Seller seeking the renewal of the

Stations' licen~e~ have been designated for hearing by the FCC, and

the Assignment Application bas been held in abeyance by the FCC.

Because of these developmen.ts, the parties do not presently believe

""~'""'~
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tha~ it will be possible to obca~~ a Final O~de~ g~a~~:~g t~e

Assisnment Application prior ~o September 6. 1997. T~e pa=~~es des~~e

to maincain the:= =elationship pending the outcome 0: the h~a=~ng

(notwit~sta~ding the f.act that the pa=ties do not now ~.ow with

ce~tainty what that outcome will be) so that if, at a~y ti~e d~ing

the term cf trois Option Agreement (including any extension term). t:te:

FCC will permit assignment of the Stations' licenses by Seller, the

parties will be able to effect~ate such a&Si~enL without unnecessa~

delay. Accordingly, the parties desire to amAnd the terms at the

Asset Purchase Agreement, and to provide to Euyer an Option to acquire

the Stations, subject to the terme and conditions set forth herein.

A G R E E MEN T

In conside=ation of the above premises and the covenants anQ

agreements contained herein. Buyer and Seller. intending to be bound

legally, agree as follo~5:

1. Option to Aoquire the Stations. Seller hereby grants to

Buyer an option (tithe Option") to acquire the Stations pursuant to the

terms and conditions set forth in the Asset Purchase Agreement (as

thoee terms and conditions are amended hereby) .

(a) Initial Optiop Term. The Option may be exercised by

Buyer by giving notice to Seller of such exercise at any time between

the date hereof and September 6, 2000 (IInitial Option Term") .

(b) Ex;ension Terms. Buyer may extend the Option for Two

(2) consecutive one-year terms commencing September 6, 2000 by giving

Buyer notice, no less than Thirty (30) Days prior to Septemeer 6,

2000. of Buyer ' £ intent to extend the Option for one year. In order

to extend the Option for each subsequent one-year term ( It SubsequeXlt

Extension Term"), Buyer shall give notice to Seller, no less than

JUL 29 '97 15:34
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n-.,irty (30) Days prior to the :r:.ext su.bsee:r.;.e:r~t ar...::ive:-sa::y 0: c::'e

expiration of the Option. ot Euyer's de~ire t~ extend the Option for

one year thereafter.

(el Consideration. Concurre~t wit~ the exec~ticc o~ t~is

Ame~dm~~t and in con5:de:-ation of thc Option through t~e !niti~l

OptiQ:l Term, Buyer shall pay ~o Seller, upo::. execution of this

.Amencim.ent. the sum of One Hundred and Fin.y Thousand Dollars

($150.000.00). In consideration of each one-year extension te~ after

the Initial Option Term, Buyer shall pay to Seller at the commencement

o! each such one-year extension term the sum of Fifty Thousand Dollars

($50,000.00). Which sum shall be tendered to Seller simul~aneously

with Buyer'S notice of Buyer's intent to extend the Option.

2. Riahte and Obliaations of the Parties upon exerci,@ of ;he

Option. ta) Opon notice by Buyer to Seller of Buyer'S exercise of

the Option, except as prOVided in Subparagraph 2(b) hereof, the

parties shall promptly (and in no event l~ter than five calendar d~ys

arter Buyer'S notice of its exercise ~t the Option) execute ~he Assec

Purchase Agreement as &mended hereby, and take all steps necessary to

implement the terms of the Asset Purc~s. Agreement.

(~) If, as of the da~e on which Suyer gives notice of itE

exercise of ~he Option, (i) the authorization ot Station W275AQ has

been modified by the FCC to "local ori9'ina~ionll status as that term is

used by the FCC (in Qontradis~inction to the term "translator", in

connec~ion with the FM translator service, seA, ~, !M-Translat.or

S;ations, 5 FCC Red 7~12 (1990», includlng (but no~ neoessarily

limited to) authority to originate programming on a full-time basis,

and (ii) the Seller is not otherwise precluded by FCC rules,

regulations or policies from be~g the S~ations' licensee, the Seller

J'UL 29 •9'7 lS: 34
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rr~y elec~ to de~er impleme~tation of ~~e a~s~gnme~t o~ ~~e Sta~ions

for Twenty-Four (~4) months by providing Buyer 0: s~c~ el~ctior. w:tr.~r.

five days o~ Buyer'S notice to Seller 0: the exercise of the Option,

provided that, sirnultaneou6ly with notice of Seller'E election to

defe:r: it':',plement<l':.::'oIl, Seller and Bu.yer shall e:xecu.':e a Time Brokerage

Agreement pu:-suam: to which B".J.yer sr.all (i) broker no ::ewer tha."'l 162

hours per week of the broadcast time o! Sta:ion W276AQ and

(ii) assist, to the extent permitted by FCC rules, regulations and

policies. in t~e management and operation of Station W232AL. Pomon~,

New York. The Tirr~ Brokerage Agreement shall include terms Which are

conventional for such agreemsntc in the broadcast industry, and shall

specifically provide that programming to be provided on

Station W276AQ. Fort Lee, New Jersey, shall, during the term ot the

Time Brokerage Agreement, inOlude substan~ia~ nonentertainment (~,

news, pU):)lic affairs) programming and public service ar.nouncemente;

specifically directed to matters of local interest in Bergen County

and the surroundi~g service area in northern New Jersey, and

entRrtainment programming whioh is consistent with, and aimed at the

same audience as, ehe entereainment programm~g presently rebroadcast

on that seation. The Time Brokerage Agreement shall provide f.or

payment of a time brokerage fee in the amoun~ of One Hundred Fifty

Thousand Dollars ($lSO,OOO.OO) per year, to be paid in equal monthly

payments.

3. Amendment of Asset Purchase Aq~eement. Paragraph 2.3 of the

~sec Purchase Agreement: j.s amended eo provide that the purchase price

to be paid by ~uyer to S~ller tor the Stations shall be:

(a) One Million Five H~~dred Thousand Dollars

(Sl,SOO,OOO.OO), payable as set forth in the Asset Purchase Agreement

JUL 29 '97 15:35
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as cciginally cxecu~ed, if, as of ~he C:csi~g Oa~e, bc~~ of ~~e

Stations are licensed by the FCC as FM ~ranslato= sta~:or.s wi~h

a~tho=izcd power of less than 100 ~at~s at each sta~ion's respective

c~rrently authorized antenna height above average terrain a~d

"seconda:-y" s'=a tus as that ~errn is ·.lsed =y the FCC :'n co:",..ne::::':ion ....it~

the FM translator service (~, ~, FM ;ranslato; Stations, 5 FCC

Rcd 7212 (1590).

(i:ll One Million Five Hundred Thousand Dolla::-s

($1,500,000.00), payable in full aL Closing if, as of the Closing

D~te, StaLion W276AQ, Fort Lee. New Jersey, continues to have

authorized power of less than 100 watts al; the station's currently

aUthorized antenna height above average terrain and tbe station's

authorizations ha.ve been modified by the FCC to "local origination"

status as that term is used by the FCC, in cODtradistinction to the

term "translator", in connection with the PM translator service (sec,.

~. eM 'franslator S~ations, 5 FCC: Rcd 721.2 (1990}}.

(c) If, as of the Closing Date, Station W276AQ, Fort Lee,

New Jersey, is licensed by ehe PCC to operate with power of 100 watts

or more at its currently authori7.ed antenna height above average

terrain with "local originatiac n status as ~hat term is used by the

FCC ("Increased power/Local o~igination Facilities"), in

contradistinction to the term "translatorY, in connection with the PM

translator service {~I ~, EM T;&pslator Station~. 5 FCC Red 7~12

(lS90)) I chen the parties agree that the purchase price of che

Stations cannot now accurately be d¢termined. Accordingly, the

parties agree that, no more than Forty-Five (45) days follOWing the

date on which Buyer gives notice of its exercise of the Option (1t45~

Day Negotiation Period ll ), the parties shall seek to negotiate between

JUL 29 '97 15:35
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themselves a mutually agreeable Furc=~5e pric~, or a mut~a:ly-

agreeable mechar.ism for establishing s~c~ a price, for S~ation W216AQ

with Increased Power/Local Originatio~ Facilities. If, at the

p-xpir~~ion of Lhe 45-Day Negotiation Period. no suet purchase price C~

pr.icing mech~_ism bas been agreed to by the parties. then the Fair

Market Va1 ~e (A FMV") of the Stations shall be determined as fo:lcws.

Wi~hin Ten (10) days of the expiration of the 45-Day Negotiation

~eriod, three appraisers shall be selec~ed; one appraiser shall be

selected by the Buyer, one appraiser. shall be selected by the Seller,

and che third appraiser shall be selected (il by mutual agreement of

the Buyer and Seller or (ii) if the Buy~r and Seller are unable to

agree on tha selection of the third appraiser, by mutual agreement of

Lhe other two appraisers. The three appraisere shall review all

relevant informati on and shall, on the basis of tha~ review and no

mora than On~ Hundred and Twen~y (120) days following the original

Closing Date, establish the ~ of the Stations and shall promptly

notify Buyer and Seller of that FMV'. For One Hundred and Eighty (180)

d~ys from the date of such notification to Buyer. Buyer shall have the

option to acquire the Sta~ions on the terms set forth in the Asset

Purchase Agreement, by payment, in cash or cash equivalent a~ a

Closing to be scheduled by Buyar and Seller, of the FMV. If Buyer

does not exercise that option within the One Hundred and Eighty day

period provided hereby, then Buyer shall have a right ot first refusal

with respect to ~e Stations, ~s follows: If at any time within Che

tirst ~4 (Twenty-Four) months immediately (allowing the last day of

tbe One Hundred and Eighty day period, Seller receives from a third

par~y a bona fide offer ("Offer") to acquire either or both of the

Stations and Seller wishes ~o accept such Offer, before it may so

JUL 29 '97 15:36
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aco~pt Seller must advise Euye~, i~ w=~~lng, of the terms of the

Offer. Buyer shall then have the right to acquire t~e Sta~ions (cr

Station) on the same terms and conditions as set forth in the Asset

PUT-chase Agraement excep~ that t~e purchase p=ice and payment te~,~,

if any, shall be as set. forth in the Offer. In::..o event shaJ.l the

procedure for determining the FMV as set forth in this Subparagraph.

extend in any way the la-month time limit ror the Time Brokerage

Agreement, described in Subparagraph 2(b) hereof, ~hould the Seller

elect, pursuanr. to that Subparagraph, to defer Closin~.

(d) In the event that the assignment of the Stations'

Licenses occurs pursuant to Section 2.3 of the A6set Purchase

Agreement and Subparagraph 3(a) hereof, but within tive yea~s of the

Closing Date of such assignment Sta.tion W2'16AQ, Fort Lee, New Jersey,

is licensed by the FCC co operate with··loc~l orig\nAtiou" status as

~ha~ term is ueed by the FCC, in contradistinction to the term

"translator tl , in connection with the FM translator service (see, .L..S!:.:...,

EM Trar.slator S~Akions, 5 FCC Red 7212 (l990JJ, the parties agree that

all payments pursuant ~o the promis£ory note ~o be p~ovid.d by Buyer

tc Seller pursuant to Section 2.3(d) (1i) of the Asset PurChase

Agreemen~ and Par.agraph 3 hereof shall be accelerated and shall be due

tor payment within Ninety (90) day£ of the date on which the

authori?aticn to operate Sta~ion W276AQ with such "local origination"

status becomes final and no longer subject to any administrative or

judicial reconsideracion or review.

4. Miscellaneous.

(a) Seller co Prosecu~e Appl~cations Diligentlv. Seller

shall diligently take all necessary and appropriate steps to obtain

favorable action on nis applications for renewal of che Stations'

JUL 29 '97 15:36
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l:..censes, whethe::- such seeps consi~t of (i; full and. ac~:.ve

participation in the hearing which :~S been designated conce~i~g

those applications, or (ii) such o~her steps as may be availabl~ to

SRller ~hrough adm1llistra~ive, judicial or legisla~ive processes.

(=) Notices. Notices shall be given i~ the Tt'.an-'"ler

provided in the Aesct Purchase Agreemen~.

(c) Release of Escrow Payment. Pursuant to

SUbparagraphs 2.3(a) and 2.3(b) ot the Asset ?~rchase Agreement, Buyer

has placed. in escrow a total of Twenty-~ive Thousand Dollars

($25,000.00) (nEscrow Funds") to be paid to Seller and credi~ed to the

Purchase Price at Closing. Buyer and Seller agree ~hat the Escrow

Funds shall be released to Seller upon execution of this Ey.tension and

Amendment Agreement and shall be credited to Buyer as par~ of tbe

considera~ion for the Option provided "in Paragraph l(c} hereof.

(d) Counterparts. Thie: Amendment may be signed in a:lY

number of counterparts with ~he same effect as if the signature on

each such counterpart were upon the same ins~rument.

(e) No Other Amendment to Asset; pyrchi.!e Agreement. Othe.r

Lr~ as is specifioally se~ forth herein, the cerms of the Asse~

Purchase Agreement remain in full force and effect.

{f} Aesicmment. Neith.er party bereto may assign this

~greement without the prior written consent of the other party hereto,

which conse~t shall not be unreasonably withheld, and provided also

~hat Buyer may assign its rights and obligations under this Agreement

~o a wholly-owned subsidiary of Buyer. Seller has been ~dvised ~hat

Buyer intands to assign Buyer's rights and obligations. both under the

Asset Purchase Agreement and under the instane Option and Amendment,

to Press Communications, LLC, and Seller consents to t~e assignment of

JUL 29 '97 15:37
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t~ose rights and obli=ations to Press Comrnur.~ca:icr.s, LtC. This

Agrecmen~ sr~ll be =~nd:ng u?on ~~d i~ure to ~he benefit of the

part:"ee hereto and :.;;'eir respect:::ve s~::cesaor5 a!le. pe=mit:..ed assig:lS.

!N WITNESS w~EREOF, this Ame~dment has bee~ executed by Buyer and

Seller as of the date fi=s~ ~ove written.

By:

COMPANY, INC., Euyer

JUL 29 '97 15:37
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Mr. Norman Goldstein, Chief
Complaints and Investigations Branch
Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8210
Washington, D.C. 20554

Dear Mr. Goldstein
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On behalf of Universal Broadcasting ofNew York, Inc., licensee of Mf Broadcast Station WVNJ,
Oakland, New Jersey ("Complainant"), the Commission is hereby requested, pursuant to Sections
1.80, 1.89 and 1.91 of the Commission's Rules, to (a) investigate ongoing and blatant violations of
the FM translator rules by Gerard A. Turro r'Turro"), licensee ofFM Translator Stations W276AQ,
Fort Lee, New Jersey,. andW232AL, Pomona, New York, and Aural Intercity Relay Station
WM:G499, Dumont, New Jersey, and Wesley R. Weis ("Weis''), President, Director and 100% owner
of Monticello Mountain Top Broadcasting, Inc., licensee of FM Broadcast Station "NXTIvC
Monticello, New York, and licensee of FM Translator Station W244AS, Oakhurst, New Jersey,
(b) impose forfeiture penalties against Turra and Weis and (c) issue an order directing TUITO and
Weis to show cause why an order of revocation and a cease and desist order should not be issued.
In 3Upport thereof, the following is set forth.

Complainant/Standing. Complaina.'1t requests that its identity be kept confidential by the
Commission as Turro and Weis can be expected to mount political pressure and public opinion
against any threat to their current operations. Complainant began operating Station WVNJ on
December 13, 1993 to provide local broadcast service to Oakland and the surrounding areas of

~"- _ " ----_ _.~

" , .~(;deT'[i~m5iiC~t10nS~~-~~~~~i-O~ " -.
, Docket No. -rl: Exhibit No.l:V{g.-Z-
, Presented bY_~ -

00003~ -
. \ Identified_L ,/

Dlspostion ) Received ~~~---------

~J/,..J Rejected --_-_ j
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Bergen County, New JerseyY \VVNJ is the only transmission facility authorized at Oakland, New
Jersey and is one of only tvvo commercial broadcast stations licensed in Bergen County, New
Jersey)! As a new station trying to establish itself and provide local service to its community of
license and its surrounding service area, VvVNJ is severely and adversely impacted by the illegal
operations ofTurro and Weis which will be detailed below.

Relationship Between TUITO and Weis. TUITO and Weis were co-owners ofFM Translator
Station W232AL, Pomona, New York. On October 18, 1994, however, TUITO and Weis filed an
application (File No. BALFT-9410 19TC) to assign the license of W232AL solely to TUITO; that
assignment of license was in consideration ofTurro assigning the license ofFM Translator Station
W244AS, Oakhurst, New Jersey, to Weis (File No. BALFT-941019TD). Presumably, these
transactions were made to divest Weis from involvement with FM Translator W232AL, in order to
comply with Section 74.1232(e) of the rules, as that translator would be used to rebroadcast the
signal of Vv'XTIvl which was being acquired by WeisY

By letter dated November 30,1994, Turro's engineering firm, Carl 1. Jones Corporation,
notified the Commission that FM Translator Station W276AQ, Fort Lee, New Jersey, licensed to
Turro, was rebroadcasting the signal of Station Vv'XTM, Monticello, New York (see Attachment 2).
Although Vv'XTM is a Class A FM facility located approximately 100 krn (62 miles) north of the
W276AQ transmitter site, no explanation was given as to how the signal of Vv'XTM would be
received by W276AQ. Complainant has determined that Turro is providing all or substantially all
of the progranuning being broadcast by Vv'XTM; such programming is being originated by Turro

1!

....1

WVNJ is authorized unlimited time operation on 1160 kHz with a power of 2.5 kW
nighttime and 10 kW daytime, using a three tower directional antenna system at nighttime
and a four tower directional antenna system for its daytime operation; an application (File
No. BMP-940819AB) is pending to increase the daytime power of \VVNJ to 20 kW using
the existing four tower daytime directional antenna system.

The other station licensed in Bergen County, New Jersey is \VWDJ(AM), Hackensack, New
Jersey.

WXTM was an unbuilt station when Weis acquired it on October 18, 1994 pursuant to
Commission authority granted in Application File No. BAPH-940725GR. Station Vv'XTM
was placed in operation pursuant to automatic program test authority on or about October 31,
1994 when an application for license (File No. BLH-941 031KD) was filed.

33
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from a studio located at 75 Second Street, Dumont, New Jersey, and transmitted to 'NXTIv1 by
broadcast conditioned telephone lines. TUITO'S Dumont, New Jersey studio is also listed as a remote
control point for \VXTM (see page 6 of Attachment 1) and when Howard Warshaw, the
Complainant's Vice President, Secretary, Director and 50% OW1ler, called WlCTM in Monticello,
New York, the call was routed to TUITo's Dumont, New Jersey studio and answered by TUITO (see
statement under penalty of perjury of Howard Warshaw at Attachment 3).

Description of Illegal Operations. FM Translator Station W276AQ, 103.1 MHZ, operates
with an effective radiated power of 35 watts and an antenna radiation center above average terrain
of 140 meters from a transmission site in Fort Lee, New Jersey. Prior to November 1994, W276AQ
rebroadcast the signal of noncommercial educational FM Broadcast Station WJUX, Franklin Lakes,
New Jersey; WJUX is licensed to Bergen County Community Broadcast Foundation ("BCCBF").
The principals of BCCBF, a not-for-profit corporation, are TUITO and his wife and BCCBF's
business address is listed as 687 Orchard Street, Oradell, New Jersey, the residence address ofTurro.
WJUX (formerly WRRH) operates on 88.7 MHZ and was acquired by BCCF from Ramapo-Indian
Hills Regional High School District Board of Education in late 1982 for a purchase price of
$100,000, with $15,000 down and the balance of $85,000 to be paid over a ten year period, such
balance to be personally guaranteed by TUITo in the form of a second mortgage on his residence (see
Agreement dated September 21, 1992 and set forth as Attachment 4).

On October 25. 1994, WJUX suspended broadcast operations for the stated reason of
alleviating interference caused to and received from co-channel Station WPAC-FM, Wayne, New
Jersey; the Commission was ni)tified of such suspension of operations by letter dated November 22,
1994 and authority to remain silent was granted by Commission letter dated December 9, 1994 (see
Attachment 5). As noted above, substantially concurrent with the suspension ofbroadcast operations
on WJUX, WXTM began broadcast operations and shortly thereafter the Commission was notified
that W276AQ had changed its primary station from WJUX to WXTM.

Set forth as Attachment 6 is an Engineering Report of Cohen, Dippell and Everist which
establishes through measurement data that W276AQ is originating, not rebroadcasting, 100% of its
program transmissions in violation of Section 74.1231(g) of the Commission's Rules which limits
program origination by FM translato,:, stations to no more than 30 seconds per hour. The
programming originated on W276AQ is transmitted to the translator station from Turro's Dumont,
New Jersey studios via Intercity Relay Station WMG-499 which is a violation of Section 74.1231(b)
of the Rules which restricts the use ofFM translators for the purposes of rebroadcasting the signals
of a primary FM radio station or another translator station which have been received "directly
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through space."~1 In an effort to camouflage this blatantly illegal operation of W276AQ, TUITO is
apparently simultaneously transmitting the W276AQ programming to wXTM by broadcast
conditioned telephone line; however, it is clear from the Engineering Report that the high quality
signal being originated by W276AQ rules out any possibility that the signal of \VXTM is being
rebroadcast either through direct off-air reception of that station or by relay of the wXTM signal by
Translator Station W232AL, Pomona, New York..ii

TUITO is doing business as "Juke Box Radio" which is referred to as "your hometown radio
station" in promotional material distributed by TUITO (see Attachment 6). Set forth as Attachment
7 is a transcript, commissioned by the Complainant, of the commercial and promotional
programming broadcast by FM Translator W276AQ from 11:15 a.m. on January 5,1995 through
11 :20 a.m. on January 7, 1995. It will be observed that almost all the commercial prograrruning
originated by W276AQ is directed to Bergen County, New Jersey, which is not even within the
service area of \VXTM. Indeed, TUITo's own marketing material (see Attachment 6) refers to
\VXTM as an "affiliate" of Juke Box Radio - 103.1 FM (the frequency of FM Translator Station
W276AQ). In other words, by Turro's own admission, he is operating W276AQ as if it were a
primary originating FM broadcast station. WXTM is nothing more than a diversion or camoflauge
for TUITo's blatantly illegal program origination over W276AQ; nevertheless, WXTM is actively
participating in this scheme to violate the Commission's Rules and, accordingly, both TUITO and
Weis' qualifications to continue to be licensees of the Commission are at issue.

This scheme of Turro and Weis to evade and violate the Commission's Rules was not
undertaken lightly but, rather, is the product of deliberate action over time. As the facilities of
WJUX could not be improved without causing interference to other broadcast stations, TUITO either
directly or indirectly has attempted to persuade the Commission to permit W276AQ to increase its
facilities to either 110 watts nondirectional or 1000 watts directional so that "Juke Box Radio" would
have the ability to reach all areas of Bergen County with a strong, clear signal. TUITO also lobbied
for a waiver of the Commission's Rules to pennit W276AQ to originate local programming, thereby
avoiding the cumbersome process of originating programming through WJUX in Franklin Lakes,

W276AQ is well outside the protected 1.0 mV/m contour of\VXTM and does not operate
on a reserved channel which would allow it to receive its signal input by means other than
off-air reception.

if Cohen, Dippel! and Everist are ofthe opinion that W232AL is either retransmitting the signal
ofW276AQ or it too is receiving a direct program feel! from Turro's Dumont, New Jersey
studio.
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New Jersey for rebroadcast by W276AQ, with the inherent technical, programming and non-profit
constraints which were imposed by such operation.§.i

In anticipation that efforts to improve the signal strength of W276AQ and to obtain a waiver
of the original requirements would meet with failure, Turro, as early as January 1991, laid out for
the Commission the basic structure of his scheme to evade and violate the Commission's Rules in
a request for declaratory ruling to which the Commission responded by letter dated November 19,
1991 (see Attachment 9). Turro's request for declaratory ruling, however, was short on detail and
was mislead~ in describing the relationship between the primary station and the translator as, in
this case, the primary station is not financially supporting the translator station but, rather, the
translator station is supporting the primary station, as the commercial time is being sold by Turro
to businesses operating wholly outside the service of the primary station. This is a classic case of
the tail wagging the dog or, more precisely, Turro making a mockery of the Commission's Rules
which require that FM translator stations operate as a secondary rebroadcast service and not as a
primary originating service.

Conclusion. For the reasons set forth above, the Commission is respectfully requested to
expeditiously investigate this complaint, confirm the facts set forth herein, impose forfeitures and
penalties against Turro and Weis and issue an order directing Turro and Weis to show cause why an
order of revocation and a cease and desist order should not be issued.

df:l:;Ud~
Roy R. Russo
Richard A. Helmick

Enclosures

cc: Alan J. Schneider, FCC, Room 408
(w/enclosures)

§! Set forth at Attachment 8, for example is a copy of the Commission's letter of February la,
1994 to Congresswoman Marge Roukema which addresses the request of a constituent
advocating a power increase and waiver of the program origination requirements of
W276AQ.
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Exort'S I I] :194

IfOfUl :~'-' rlO.. s C~SSIO"

•• \ .., ..GJOf( a c. lO~~

FCC 302-FM

APPLICATION FOR FM

BROADCAST STATION LICENSE

(Please read ,nstructions betore cc:rnplellnQ tillS form) FOR MASS MEDIA BUREAU uSE ON..Y

Section I - GENERAL INFORMATION

1 APPI..:CANT NAME

Monticello Mountaintop Broadcasting, Inc.
MALING ADDRESS (LIne 1) (MaxmLm 3'5 cllaracters)

C/O Wesley R. Weis
MALING ADDRESS (Line 2l (it reQUIredl (MaxmLm 3'5 C/laracters)

11 Old Tappan Road

FLE NO.

-lTy

Old Tappan
STATE OR COUNTRY (If foreign address)

New Jersey
ZIP CODE

07675

(201)-387-7700 WXTM(FM)

TELEPr-iONE '4LM8ER (inc lude area COde) CALL I ETTERS IOTl-iER FCC IOENTFIER (F APP... ICABLEl

I
FOR MAILING THIS APPLICATION SEE INSTRUCTIONS FOR SECTION 1

2. A. IS a fee Submllled WITII tills application' m Yes 0 No

B. If No, selecT tile approprIaTe box to ind,cate reason for fee exempTion (see 47 C.F.R. Section 1. 1112) or reason a fee IS

nOt applicable and go to Ouestlon 3.

o GovernmenTal Entltv o NoncommerCial educational licensee 0 Otller (Please expla,n):

C. If ITem 2.A. IS Yes. prOVIde the (ollowinQ informatIon:

ler In COlu"nn (Al the correct Fee Type COde for tile service you are applying for. Fee Type COdes may be (ound in the

"Mass Media ServICes Fee Filing Guide." COILmn (Bl lists the Fee Mul1iple applicable (or this applicatIon. Enter In COIU'TVl (C)

the reSult obtained (rom multiplyIng the value of the Fee Type Code in COIu"nn (A) by the nLmber listed in COI\.tT1n (Bl.

(1)

(A)

FEE TYPE COCE

M I H I R

(B)

FEE MULTIPLE
lIf requredl

o I 0 I 0 I 1

(C)
FEE OUE FOR FEE TYPE

COOE IN COLUMN (Al

$135.00

. '." :-.-::>.;.- .-';';'

To be used on", when yOu are requesting concurrent actIons which result In a requirement to list more than one Fee Type Code.

(Al (Bl eCl

121 I I I I~ 1$ I
AOD ALL AMOUNTS SHOWN IN COLLJv1N C. LINES (1) TOTAL AMOUNT REMITTED

THROUGH (2), AND ENTER Tl-iE TOTAL HERE. WITl-i Tl-i1S APF\..ICATJON

THIS AMOUNT SHOLLD EOUAL YOUR ENCLOSED
'T

4EMlTT ANCE. $135.00

000038

/F.OR •• Fcc:use:ONLY:··
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- GENERAL IN'FORMATION (Pig. 2)

J. (a) '"'as ~n aoyer~e (,no,n\l eeen maoe or an .overse f,nal acr,on laKen 0',1 ¥Yv COurl or adm,n,stratiVe OOdy

.....,dt'l re50eC: :c fl~4 ~cOllca("H :r :JJ"I~S ~ ~ne aC:(iCJ:jC~ n a:..... ::1" ::'"mtriJ! :rCCQQdll'''':C;. orouGn:
o YIS 0 No

_~cer Ine ::rov,s,on~ of an.; law rQlateo 10 Il'Ie fOllow,"g: a"', 'e'o",,"; mass meCi. related a('\[,lrust or

~'air~c""oell1,on: fraudulent stalemenls 10 anotner <;joverrynen(al u(1,t; or d,scrmll"',3110n)

(c 5 Il'Iere now penOln(J ,n an.; court or adm,nlstraliVe 000'1 anv orOC980"'9 '''''0''''''9 any of Ille mallers

. re rerred 10 ,n (a) aOO\le)

o Y'S W No

II Il'Ie answer 10 (a) ana/or (0) aoo\le IS Yes, allacn as an ::xn,Olt a full disclosure of Ille persons ana

matters ,n\lOl\leo, InCluOln9 an 'Oenl,f,cal,on or Ine court or aOm,nISlral,\IQ 000'1 ana tn8 proceeoln9 (b'l

dates and fde I1lf'1"'Oers), a STatemenr or Ine facls uPOI1 wn,c/'I rne proceed,ng 'S or was Caseo or !/'Ie

r'lalure of Ine offense allegeo or Conryn,lleO' ana a aescr,pt,on of (/'Ie C\Jre('\[ slatus or diSPOSition or t/'le

maner.

EX1'lltl~ No. ]

'------

4. ;:or oerm,llees of conrynerClal FM SlallcnS only:

Has perm,lTee fileo liS OwnerS/'llp Reoor! (FCC Form 323) or ownerS/HO certification ,n accordance Wltl'l

<17 CF.M. Section 73.3615(0)' See InstruCllOns.

[K] Yes 0 No

o Does NO! Apply

- ...~ APR..ICANT ".reoy waNes any clam to I"e use of any oarllcular freQuency or of Ille electrOmagnetIc specrn.m as against

.; regulatory power of tl'le Un,tea States Oecause of Il'Ie pre\llOus use of tl'le scme, whelller by license or otllerwlse, and

reQueSTS an aulllortZallon In accoraance WI11'1 tn,s application. (See 47 U.S.C. Secllon 304J

Tile APPliCANT acxnowledges that all tM statements maoe ,n tillS applicatIon and anached eXl'llb,ts are conSldereo malenal

representatIons and lllat all tile eXIl,O,ts are a malenal parI Ilereo f and are Incorporaled herein as set out in full It\ me application.

CERTFICATIONS

5. By CheCking Yes, tile applicant certIfies IlIal, In tM case of an indiviOual apPlicant, l'Ie or she is not

SuO Jecl to a Oenlal 0 ( (eOeral bene filS [l'Ia[ Includes FCC oene fits oursuant to Section 530' 0 ( rile

Ann-Drug AOuse Act of 1988, 21 U.S.C. 862, or, in [l'Ie case of a non-individual applicant (e.g.,

corporation, partnerSlllp or otl'ler unincorporateo aSSOCiation), no party to the application is subject to a

oenial of federal benefits that includes FCC Oenefits pursuant to that section. For the definition of a

·party· for tl'lese purposes, see 47 CF.R. Section 1.2002(0).

~ Yes 0 No

cme 0 ( App Iicant Signature

Monticello Mountaintop Broadcasting,
/~~-~~Inc.

Title Date

I ///2.?~?"President
/ "

, certlfv Ihat the statements In II'lIS appt'callon are true, complete. and correct to the Oest of m-; knowledge and oelief, and are

maoe In gOOd faltl'l.

(

WILLFUL FALSE STATEMENTS MADE ON THIS FORM ARE PUNISHABLE BY FINE AND/OR IMPRISONMENT
(U.S. CODE, TITLE 1a, SECTION '0011, AND/OR REVOCATION OF ANY STATION LICENSE OR CONSTRUCTION PERMIT

(U.S. CODE. TITLE 47, seCTION 3'21aX11l, AND/OR FORFEITURE ltJ.S. CODE, TITLE 41, SECTION 5031.

FCC NOTICE TO INDIVIDUAlS ~EOUIRED BY THE PRIVACY ACT

TI'I. SOLe Itat,on of perSON' information re~ueStea ,n II'1IS applicat,on ,S autnorilea Py tl'l. Communications Act of 11134. as amenaea. TM

Comm,SSion w,lI use tl'le ,rnormation pro\l,aea ,n tnis lorm to aeterm.ne ..."etn.r grant of tl'lis apPlication is ,n tl'l. PUDlic inter.st. In reacnitl9 lNt
aeterm.nat,on. or tor law enforcement purpOSes. it may oe necessary to reler p'ersonal information contained in tnis lorm' to anotner government
agency. In aaaition. all ,l>1ol"'at,On pro\lldea in tl'llS torm "',,, oe d'oIa.laPle for pUDlic inspection. If information requested on tne form is not
prOYla.a, process,ng 01 tn. application may oe aelayed or Ine appliCat,on may De flturne<1 wit!'lOut ACtion pursuant to tne Commission'S rUles. Your
response is requltea 10 oDI...n tne requested aUII'IOr'ly.

THE FORECOINC NOTICE IS REQUIRED BY THE PRIVACY ACT OF 11114. P.1.. 113-~111. OECEMaEIl J1. lQ14. ~ U.S.C. SECTION ~~2aleX3).

FCC 302·FIo.A (P IQ. 2)
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SECTION II - TECHNICAL OATA

m Stallon on automatIC orO<;lr<f"!'\ tes; autrtorrlv

(c) 0

~ecues: far Crogr<f"!'\ re~r aUlrtorlty

CarrmerClal station

D,reCllonal antenna

o
[[] Non- dJl"eCllonal amerY\<!

SPECIAL OPERATING CONDITIONS MAY PROHIBIT AUTOMATIC PROGRAM TEST AUTHORITY

WXTM 3. FreQuenc,/ or ,Channel: 259 (99.7 MHz) Class: A

4. COn"'rT'lunlly of License: I
City

. Monticello
Stale

NY

5. Select Oml rha1 <lppMS <lne tinier the file m.moer(s) on the appropriate line(s). ThiS applicatIOn:

(a) [!J covers a construction permit. Ori<}lnal file nl.f'l'\oer:

as modified Oy:

as extended Oy:

as replaced by:

(0) 0 mOdifies a license, file nl.f'l'\oer:

BPH-910214MD

BMPH-920214IC

BMPH-931206JD &BMPH-940818JA

6. Is ~ ,",plication being ~;'ed pursuant to Ntv1 Cocket No. 88 - 375 (Class A Upgrade)? See instructiOns. o Yes [I] No

( If YES, anach tl'le supplemental EXhiiJlt to this application. EXhibit No.

N/A

IF YOU SELECTED S(bl, "MODIFIES A LICENSE," PROCEED TO ITEM 8.

7. EXPiration date of construction permi1: Month

4 14 95

THIS APPLICATION MUSl BE ON FILE WITH THE COMMISSION BEFORE THE
EXPIRATION DATE OF VOUR CONSTRUCTION PERMIT. SEE INSTRUCTIONS.

FCC 302-""" (P .QI 31
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SECTION II - TEQ-lNICAL DATA'IPlige 2J

8. Oescr:ol'Cn c r faCIi,I'9$ aull\crCZ9d Dy 11\9 conSlruCl,cn o e"""" 'I or I,cense noted ,n nem S(a) or S(b).

(el Radlallon cenler aOove mean sea level:

(c) Seem I lit effectNe radiated power (if appltcaole):

1 W. Lon.

Vertical

6.0 kW

N/A kW

7? meters

544 melers

91 metersmeters

meters

meters

kW

kW

43

91

72

N/A

544

6.0

-- .-1"~
HorIZontal

N. Lat943
c

41

(I) Antenna helQIH aoove OJVerage lerraln:

(d) Radlallon center aOove ground:

(g) Overall lower height aOove ground (including antenna, all Olher

appurtenances, and liglH,ng, If ar-y):

86 meters

(g) Overall tower height aoove ground (including antema, all other

apPurtenances, and lighting, if ar-yr.

(e) Radiation center aOove mean sea level:

(c) Seem rilt effective radiated power (if applicaole):

(d) Radiation center above ground:

1 w. lon.

VertiCal

6 0 k.W

N/A k.vv.

72 meters

544 meters

91 metersmeters

meters

kW

meters

meters

k.W

43
0

74

HOrizontal

6.0

N/A

72

544

91

86

N. lat.94541

(0 Antenna helQM aOove 3I\Ierage terrall'l:

(b) EffectIVe radiated power:

(a) Antenna coordinates:

C DescrlpllOn of faclln,es 1r.S COI'l~Iructed:

o

10. Are there any differences between the facilities described n nem 8 and those n nem 9? o Yes [1J No

IF YES. YOU MAY NOT BE ABLE TO USE THIS FORM. SEE INSTRUCTIONS.

AttaCh an Exhibit explaining in detail hOw these differences occurred. EXhib~ No.

N/A

1 1. Attach an Exhibit [I\at demonstrates compliance with the special operatll"lg conaitions, terms, and

obligations described in the construction permit.
EXhib~ No.

*

o Does NO( Apply

*See Engineering Statement.
CONVERSION TO AND FROM METRIC:

METERS = 0.3048 X FEET FEET = 3.281 X METERS

000041
FCC 102-FM (P 4Q. 4)
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SECTION II - TEO<NICAL OATA (P~9. Jl

Cablewave CFMLP-3 3 1. 50

i: :ne antenna utilizes oeirT'l rill, null fill, reCluceC SOaclnQ (less ttlan on~ "",,,,,elenQltl) oelween oays or Itle

ahtenn3 's directional or SO :lal\Zed, an ExnlOlt must oe all3cnec. SEE NSTRUCTIONS.

(a) TransmISSion line:

Make Model Nu-noer lenQttl ir'I MeIers

Cab 1ewave HCC158-50 79.25 meters

(0) Percent efficiency .of enllre transmiSSion Iir'le system: 89.5

If any losses are IncludeC In 13(0) other than the lOSS of the Iransm'SSJQn Iir'le listed II'l 13(a),

atTach an Exn'O'f delallln<;l Ihese additional losses. See InstructIons.

Exnltlll No.

N/A

Transmltler power Ouloul (in kilOwal1s):

SEE INSTRUCTIONS TO CALCLLATE TPO.

15. Operating conStants:

4.47 kW

(a) D.C. plate current In last radio stage (.."peres):

(b) Applied D.C. ,,0ltage in last radIo stage ("ons):

(c) Efficiency of transmItter at operatinQ power (percent):

(d) RF transmission line meter readinQ (percent):

1.165

5,400

71

100

A

v

..
'.

SEE INSTRUCTIONS TO CHECK OPERATING CONSTANTS.

( . Is the maIn Studio within the 3.16 mV/m (70 dBu) field strength contoll' of the main facility'

If NO, attach an EXhibIt pursuant to the Instructions.

17. location of MaIn Studio: (P.O. BOXES ARE UNACCEPTABLE)

Street Address or location Description

Old Route 17

mYes 0 No

EXhib( No.

N/A

CIty
Fernda 1e ICOunly

Sull ivan

CONYERS ION TO AND FROM METRIC:

METERS = 0.3048 X FEET FEET = 3.281 X METERS

FCC 302-FM (P'9. !l)
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